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The Arizona Center for Law in the Public Interest (“Center”) has requested the Arizona 

Corporation Commission’s (“Commission”) review of the Power Plant and Transmission Line 

Siting Committee’s (“Committee”) decision to grant Panda Gila River, L.P. (“Panda”) a 

Certificate of Environmental Compatibility (“CEC’’) for construction and operation of a natural 

gas-fired, combined-cycle electric generating plant (“Panda Project”). The Center raises two 

basic issues (1) that the record does not contain sufficient evidence to demonstrate the need for 

the Panda Project; and (2) that the process for issuing a CEC should be modified. 

1. Panda is Not Required to Demonstrate a Need for the Panda Project 

The Center erroneously contends that the balancing test set forth in A.R.S. 6 40-360.07.B. 

requires Panda to demonstrate the need for the Panda Gila River Project. This simply is not true, 

Neither the statutes or Commission rules governing the CEC process, require an applicant to 
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In the matter of the Application of Panda 
Gila River, L.P. or their assignee(s), in 
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Arizona Revised Statutes 40-360.03 and 
40-360.06, for a Certificate of 
Environmental Compatibility authorizing 
the construction of natural gas-fired, 
combined cycle generating plant, 
switchyard, and related facilities in the 
Town of Gila Bend, Maricopa County, 
Arizona, located in Sections 8, 17,20, and 
21, Township 5 South, Range 4 West, Gila 
and Salt River Base and Meridian. 
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justify the need for its project. The factors to be considered by the Committee when considering 

an application are listed in A.R.S. fj 40-360.06. In turn, these factors are addressed by the 

applicant in order to assist the Committee in making its determination. However, none of the 

listed items pertain to the need for the plant. As to the one issue that is relevant, the 

snvironmental impact of the Panda Project, the Center acknowledges that “an abundance of 

widence [was] submitted to the Committee.” Center Request at 1 .  

Assuming arguendo that Panda is required to demonstrate the need for new generating 

The record contains zapacity, Panda has more than adequately made that demonstration. 

substantial evidence concerning the need for the Panda Project. Panda witness, Jennifer Tripp, 

testified extensively concerning the generation deficiency in the Phoenix and Tucson load 

?ockets. Hearing Transcript, p. 55-59. Further, Ms. Tripp testified concerning the need to locate 

additional generation within the Phoenix and Tucson load pockets in order to minimize 

:ransmission constraints and ensure reliability of the transmission grid. Hearing Transcript, p. 

52-55. 

Most importantly, Ms. Tripp addressed the Center’s primary concern: the need for the 

Panda Project in relation to other generating plants planned for Arizona. Hearing Transcript, p. 

57-59. Ms. Tripp testified that assuming all of the planned generation comes on line and that old 

generation will retire, there will still be a deficiency in generation, Hearing Transcript, P. 58:l- 

14. Consequently, Ms. Tripp concluded that: 

The 2,080 megawatt Panda Gila River Project integrates into the 
system in the Phoenix load pocket and fills a need. Additionally, 
when it integrates in 2002, it reduces the Phoenix load pocket 
deficiency, a deficiency which continues to increase even with the 
planned units in later years. Not only does the project fill a 
generation need, but in coordination with the planned transmission 
system improvements, the project and new SOOkV transmission 
facilities to be constructed in conjunction with the project will 
significantly strengthen the transmission system. Hearing 
Transcript, p. 59: 12-24. 
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Through Ms. Tripp’s testimony, Panda has clearly demonstrated the need for the Panda 

Project. Ms. Tripp’s testimony was not refuted or called into question by any other party. 

rherefore, there are absolutely no grounds for the Center to urge the Commission to deny 

Panda’s application. 

Additionally, the balancing test assumes the Commission’s knowledge of the need for 

additional generation. Such assumption is entirely reasonable given the fact that the Commission 

IS extensively involved in the deregulation of electric generation in Arizona. In order to comply 

with A.R.S. 4 40-360.06, the Commission must balance the need for an adequate, economical 

md reliable supply of energy against the desire to minimize environmental impacts from the 

3roject. The Commission is well aware of the need for additional generation. As to the 

mvironmental impacts from the Panda Project, the Center has acknowledged that there “was an 

abundance of evidence submitted to the Committee regarding the environmental impacts of the 

Panda Gila Plant.” The evidence submitted to the Committee clearly demonstrated that the 

Panda Project is environmentally compatible based on a review of the factors set forth in A.R.S. 

40-360.06. Hence, the Commission can make the necessary determination in order to comply 

with A.R.S. 6 40-360.07.B. 

Just one example of the Commission’s active involvement in ensuring adequate 

seneration is the Cornmission’s Electric Industry Summer Peak 2000 Preparedness Workshop 

ield May 17, 2000. During the workshop the Commissioners solicited testimony concerning the 

xojected generation demand and supply. In response, Commission Staff testified to the need for 

:he planned generation plants in order to meet the increasing demand, As this example 

illustrates, the Commission is sufficiently informed concerning the need for additional 

generation. 

Additionally, the Center’s claim that the balancing test requires Panda to demonstrate the 

need for the plant is incompatible with the basic concept of deregulation. The Legislature has 

jeclared that it is the public policy of the State that a competitive market shall exist in the sale of 
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electric generation service. A.R.S. 5 40-202.B. The Commission has also determined that 

competition in electric generation is in the public interest. In furtherance of the stated policy the 

Commission has enacted rules and issued competitive CC&Ns. However, a vital piece of 

competition is the construction of competitive electric generation facilities. Therefore, the CEC 

process should not be interpreted in such a manner as to interfere with the more recently enacted 

policy of the State implementing competition. 

Further, in a competitive market, the decision to build or not build electric generation 

capacity is driven by the market and not by the government. Therefore, in a competitive market 

it is the electric generation provider’s determination of need and the existence of a demand for 

additional capacity that determines whether it will build a plant. Consequently, the CEC process 

should not be construed to interfere with the introduction of competition. 

11. The Center May Not Expand the Scope of the CEC Process Through its Request 

The Center’s major point of contention is simply that it does not like the process for 

siting generation plants created by the Legislature. The bulk of the Center’s request is devoted to 

its concern that the power generated from the Panda Project and other planned generation plants 

may be sold outside of Arizona. Additionally, the Center advocates for a “more rational process” 

for issuing CECs. In this regard the Center lists various factors it believes should be addressed in 

a CEC application. Although the Center may wish to lobby the Legislature to amend the CEC 

process, the Center’s complaints have no place in a proceeding for a CEC. 

In addition, the Center’s claim that the Commission should engage in greater planning for 

planned power plants is contrary to the direction of the Legislature. A review of the CEC 

statutes shows that the Legislature has actually diminished oversight of electric generation. Such 

action is, however, consistent with the policy of the State to implement competition. Prior to a 

1998 statutory change, persons contemplating construction of electric generation facilities were 

required to file a ten year plan with the Commission detailing the proposed facilities. A.R.S. 0 

40-360.02 as added by Law 1971, Ch. 67 6 2. The Commission could compile the various plans 
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and engage in the planning of electric generation as set forth in the statute. However, in 1998 the 

Legislature amended A.R.S. 5 40-360,02 to limit its scope to the construction of transmission 

lines. Therefore, the Center’s claim that the Commission should be increasing the scope of its 

review and planning is directly contrary to the direction of the Legislature. 

111. The Center Did Not Participate In the CEC Process 

The Center requests that the CEC be corrected to reflect its status as a party. Panda has 

no objection to making the requested change. However, Panda believes that it is inappropriate 

for the Center to raise its concerns for the first time at this juncture. Although the Center filed its 

notice of intent to become a party, the Center never became a party in any meaningful manner. 

The Center did not participate in the hearing, file objections to Panda’s application, or ask the 

Committee to address any of the Center’s concerns. 

Instead, the Center sat quietly while Panda made its record before the Committee. Then, 

only after the Committee granted the CEC, did the Center voice its concerns over the CEC 

process. To the extent the Center believes that the CEC process is a legitimate forum for its 

concerns, it waived its right to have those concerns addressed by not participating in the process 

so that Panda would have the opportunity to respond. The Center found it easier not to raise its 

concerns and wait to object until after the process is essentially over. Consequently, the Center 

should not be allowed to delay Panda’s CEC at this late date. 

IV. Conclusion 

As the record clearly demonstrates, the Panda Project will have no significant 

environmental impacts. Further, although not required, Panda has demonstrated the need for the 

Panda Project. Therefore, the Commission should approve the CEC as granted by the 

Committee. 

RESPECTFULLY SUBMITTED this 23rd day of June, 2000. 
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C. Webb Crockett 
Karen E. Errant 
3003 North Central Avenue 
Phoenix, Arizona 85012-2913 
Attorneys for Panda Gila River, L.P. 

ORIGINAL and 25 copies of 
the foregoing filed this 23'(1 day 
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COPY of the foregoing hand-delivered 
this 23rd day of June, 2000, to: 

Paul Bullis 
Chairman, Designee for Arizona Attorney General Janet Napolitano 
Office of the Attorney General 
1275 West Washington Street 
Phoenix, AZ 85007-2997 

lanice M. Alward, Esq. 
reena I. Wolfe, Esq. 
Legal Division 
4rizona Corporation Commission 
1200 West Washington Street 
Phoenix, AZ 85007-2927 

Deborah R. Scott 
Director 
Utilities Division 
4rizona Corporation Commission 
1200 West Washington Street 
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Carl J. Kunasek 
Chairman 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, AZ 85007-2997 

James M. Irvin 
Commissioner 
Arizona Corporation Commission 
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Arizona Corporation Commission 
1200 West Washington Street 
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